IN THE COURT OF CRIMINAL APPEAL OF THE REPUBLIC OF SINGAPORE


Criminal Appeal No. 13 of 2008 
      )


Criminal Case No. 26 of 2008 
      )

In the Matter of Yong Vui Kong

(Fin No. G0623288X/Malaysian)

                                                                                                       … Appellant

v

Public Prosecutor

                                                                                                               … Respondent
APPLICANT’S FURTHER SUBMISSIONS IN RESPONSE TO RESPONDENT’S ARGUMENTS

A & B.   Whether the Constitution recognizes  the mandatory  death penalty as    

unconstitutional

1. The Respondent submits that the mandatory death penalty is not unconstitutional inasmuch as the Constitution recognizes that the death penalty may be imposed (p.12); the mandatory death penalty was recognized by the common law, (p.13), and remains permissible under customary international law (p.14); is supported by a binding line of Commonwealth judicial authority (p. 17); and the fact that the law in other countries has been changed does not alter the settled law of Singapore (p.23); it is not discriminatory or arbitrary (p.38); and it is for Parliament not the Courts to decide whether the mandatory death penalty for drug trafficking is appropriate (p.42).

2. The Applicant’s response is that these submissions overlook this Court’s role as arbiter of the supremacy of the Constitution under Article 4
 of the Constitution to declare that insofar as Schedule 2 of the Misuse of Drugs Act
 (“MDA”) stipulates a mandatory imposition of death as an automatic sentence for all instances of trafficking in 15 grams or more of diamorphine, without judicial regard to either the circumstances of the offence or of the offender, it is inconsistent with Articles 9
 and 12
 of the Constitution and with the existing law against inhuman and degrading punishment preserved under Article 162
 of the Constitution.

3.  Singapore is a Constitutional Republic, not an English style arrangement in which Parliament is supreme and judicial decisions are always subordinate to legislation. In Singapore Article 4 makes the Constitution supreme and Article 93 makes the Courts the arbiter of the Constitution.

C.
Whether the mandatory death penalty remains permissible under customary international law.

4. Referring to Article 5 of the Universal Declaration of Human Rights
 the Prosecutor does not dispute that “It was accepted in Nguyen Tuong Van v Public Prosecutor that this article forms part of customary international law and is applicable in Singapore.”

5. It may be added that the common law dislike of torture and cruel, inhuman or degrading treatment or punishment is also reflected in the Magna Carta
 and the English Bill of Rights of 1689
 and the European Convention for the Protection of Human Rights and Fundamental Freedoms (1953)
- each of which would have been applicable in Singapore when it was a colony as existing laws within the meaning of Article 162 of the Constitution.
 In this connection it may also be noted that:
“In interpreting the Constitution of Singapore, it is also relevant to recall that from 1953 till Singapore became part of Malaysia, England and Singapore were covered by the European Convention for the Protection of Human Rights and Singapore were covered by the European Convention for the Protection of Human Rights and Fundamental Freedoms (1953) Art 2 (right to life), 3 (torture inhuman or degrading punishment) and 6 (fair trial by impartial tribunal). The provisions of the Articles must in some measure be regarded as incorporated into Part IV of the Constitution. It could not have been the intention of the framers of our constitution to diminish the rights which Singaporeans as colonial subjects were entitled to enjoy, and to lose it on becoming independent citizens of a Republic with censorial power in their hands after freedom has taken into effect.”

6.  The Court of Appeal in Nguyen Tuong Van v Public Prosecutor
 held that “it is quite widely accepted that the prohibition against cruel and inhuman treatment or punishment does amount to a rule in customary international law” and noted that the Prosecution had not made any assertion to the contrary. Before so finding, the Court had stated:

“Any customary international law rule must be clearly and firmly established before its adoption by the courts. The Judiciary has the responsibility and duty to consider and give effect to any rule necessarily concomitant with the civil and civilized society which every citizen of Singapore must endeavour to preserve and protect.”

7. It lies exclusively within the jurisdiction of this Court, as the final arbiter of the supremacy of the Constitution in Singapore, to recognise
 that a prohibition upon cruel or inhuman treatment or punishment inevitably entails the conclusion that a law that mandates putting a person to death automatically upon conviction without affording the person any opportunity to address the Court in mitigation is itself a form of cruel or inhuman treatment because “the judges, in giving body and substance to fundamental rights, will naturally be guided by what are thought to be the requirements of a just society in their own time”
 and the modern tradition in Singapore  is one of fairness and due process.
8. The Applicant does not contest that the mandatory death penalty as a form of punishment was recognised originally at common law for certain offences. However, with the passage of time attitudes have changed and the mandatory death sentence has fallen out of favour in the majority of countries that once had it. Currently 14 out of 192 countries have a mandatory death sentence for drug related offences.
  This court in Nguyen in observed (para 93, page 128) that ” the number of states retaining the death penalty was almost equal to the number of States that had abolished it. The Appellant respectfully requests the Court to consider the fact that 178 out of 192 countries which is about 93% of the world have rejected the mandatory death penalty. 

D.
Whether There is binding line of judicial authority from the Commonwealth that the mandatory death penalty is legal 

Privy Council Decisions v Ong Ah Chuan and Runyowa

9.
Essentially the Respondent’s case is that a 29-year-old Privy Council decision 
(Ong Ah Chuan) upheld the mandatory death penalty and that is the end of the 
matter. The problem with that approach is that the Privy Council has doubted 
the wisdom of its own jurisprudence and has firmly declared the mandatory 
death penalty to be inhuman and unconstitutional in keeping with current 
views on what humanity requires. This in itself does not mean Singapore must 
do likewise. But it does mean that one of the intellectual planks on which the 
mandatory death penalty has been based  has been removed. That does not 
mean Singapore cannot adhere to its own posture. What it does mean however 
is this Court in the exercise of its obligation to ensure that the Misuse of Drugs 
Act is today consistent with the Constitution will take note of prevailing 
interpretations of constitutional protections elsewhere, as part of that exercise. 
This Court is no longer bound to follow Privy Council decisions- and will not 
“follow” Reyes, even should it chose to adopt a similar mode of reasoning and 
arrive at a similar conclusion as Reyes offered.  Equally, this Court is free to 
depart from previously binding Privy Council decisions and is not shackled by 
the Ong Ah Chuan decision if its ratio is not any longer considered to be 
appropriate to the  conditions and mores of this society.

10.
The Appellant’s role is limited to one of inviting the Court to exercise its 
prerogative under Article 93 to assert the supremacy of  the Constitution under 
Article 4 in interpreting the meaning of “law” in Article 9. The Appellant 
respectfully submits that it means “those precepts of fairness, due process, 
proportionality and justice that require the Court to consider the circumstances 
of the offence and the offender before imposing a sentence of death for 
trafficking in 15 grams or more of diamorphine”. 

11.
Putting a person to death is the strongest and most aggressive reaction possible 
to any crime. The Constitution permits it. The legislation stipulates it. Society 
may even welcome it. The Appellant is not seeking to suggest that the 
Constitution does not permit it. The Appellant is submitting that the 
Constitution does not permit it to occur save in accordance with law. This 
must mean something considerably more sophisticated than its being 
stipulated in a statute, since a system of laws based on the rule of law is much 
more than a series of rules in a statute. 

12.
When Article 9 provides that a person may be deprived of his life in 
accordance with law, it embraces all of the legal tenets that make up the fabric 
of the law- not merely the black letter rule in a statute, but due process, 
fairness, proportionality and justice, and it rejects all those features which 
detract from an enlightened system of laws such as a lack of a measured 
response to the situation under examination with a resulting inability to take 
account of the whole circumstances of the crime or responding to the facts of 
the case. This leads to a system of law that is at best automatic and 
mechanistic and at worst one that is arbitrary and which stands in antithesis to 
what makes a Constitution supremacy of law meaningful .

13.
In making this submission the Appellant is inviting this Honourable Court to 
recognise that the notion of allowing a convicted criminal to explain his 
behaviour before sentencing does not jeopardize, threaten or in any way 
undermine the administration of justice. On the contrary it strengthens the 
operation of the law by instilling public confidence that the decisions of the 
Courts reflect the highest standards of care and attention to all of the facts and 
circumstances of the offence. In that way the sentence is seen to be one that 
has been made to fit the offender and the offence. This is in contrast to a 
system such as that operated by the English monarchs in medieval England 
and more recently in Singapore that was blind to the conditions and 
circumstances of the offence and the offender, heedless of the explanations for 
how the offence came to be committed and indifferent to any signs of remorse 
and capacity for rehabilitation in the offender. To say this is not to castigate 
this approach, but merely to observe that it should not be regarded as 
surprising that the Constitution of a society that is a leader in a region in terms 
of  health care, finance, industry, arts and education is a Constitution that 
upholds the rule of law in the fullest possible sense. It has under the 
declaratory theory always done so, though this may not always have been 
recognised given the development of awareness of these tenets.
E
Whether the fact that the law in other countries has been changed through judicial decisions does not alter the settled law of Singapore
Reyes v Queen

· See para 4.28.4.29, 4.31 of the Appellants submissions

Bowe

14.
Bowe held that the mandatory death penalty amounted to inhuman punishment. In accordance with the declaratory theory of the common law, the Court held that this was the position as of 1973 for this was how the law was to be correctly understood. In reaching this conclusion, the Court held that the Privy Council in Runyowa had effectively abdicated its duty of constitutional adjudication when it rejected an argument that the mandatory death penalty as inhuman and degrading. At page 1643 of Reyes, the Privy Council noted that Runyowa had used an orthodox UK Parliamentary Supremacy approach to hold that once laws are validly enacted that it is not upon the courts to adjudicate upon their wisdom, their appropriateness or the necessity of their existence. But the Privy Council said, in fact ‘the courts were required to interpret and apply a Constitution which guaranteed certain fundamental rights to the citizens of Rhodesia and Nyasaland. Under that constitution the courts were empowered and directed to rule on the constitutionality of particular legislation, which might indeed raise questions about its necessity or propriety."
15.
This is directly apposite to the situation in Singapore where there is also not an orthodox UK Parliamentary supremacy but a system on which a system but a system on which a constitution is supreme and it is for the courts to interpret its provisions.

16.
It is not necessary to the appellant’s argument for this Court to hold that the mandatory death penalty would have been regarded as inhuman and therefore unconstitutional for all times. All that is necessary is that this Court in the exercise of its power and duty to interpret the meaning of the Constitution should find that automatic killing of an offender for a drug trafficking offence is inconsistent with Article 9 because it denies the offender the opportunity to persuade the court that this would be disproportionate and inappropriate. In so doing it denies the Court its judicial sentencing function in the imposition of what is the most final punishment possible. This matter is to be construed approached with sensitivity and awareness of evolving standards of human conduct in the judicial arena. 
17.
In reference to the wealth of authorities against the mandatory death penalty, the Respondent asserts “ for some judges to proclaim on behalf of humanity that such a penalty is no longer acceptable borders on hubris”. The Respondent also describes this as a narrow 'Eurocentric' view. But to describe the decisions of the highest courts of countries such as India, United Kingdom, Canada, Belgium , South Africa, Lesotho, Belize, Trinidad, Barbados, Jamaica, Bahamas Grenada Malawi and Uganda as Eurocentric or a hubristic proclamation on behalf of humanity appears to fly in the face of an enormous diversity of peoples and nations. As has been noted “It is ironic that the existence of the death penalty in the United States is sometimes cited in support of death penalty practices in Singapore when it seems clear that the mandatory death penalty provisions in Singapore would almost definitely be struck down by the Supreme Court if any legislature in there tried to enact them (Hor page 536 TAB 106)”. To suggest that it is a narrow Eurocentric view implies that an Asiacentric approach would certainly demand mandatory death sentences. This is plainly wrong in that the four other East Asian Tigers and China have rejected the mandatory death penalty. None of these nations rest on Privy Council decisions. As Professor Michael Hor observes at page 538 (TAB 106) 

“there are few (in Asia) if any with Singapore’s level of economic and social development which use the death penalty as much as Singapore does. Singapore’s closest comparisons in terms of development and culture are probably Japan, which executes very few people and only for aggravated murder; South Korea which is retentionist for murder but has had a moratorium in place since 1998; and Hong Kong, which is abolitionist and executed its last offender in 1966. Taiwan has observed moratorium as well. Hong Kong’s common law tradition, predominantly Chinese culture, and smallness provide a particularly apt predicator of what might happen if Singapore chose to abolish the mandatory death penalty”.

18.
Prosecutorial Discretion

In regard to paragraph F.6 at page 41 of the Respondents' Arguments, the issue is not simply that a 15g diamorphine is not a small amount, the issue is whether a mandatory death penalty for having that amount or more is arbitrary. When one takes into account that there is a prosecutorial discretion to allocate the amount into portions which are above or below the capital offence, one arrives at the extraordinary position in which the Prosecutor is the sole determinating authority of life or death within the judicial system. The pardon process is ... the judicial system. 
19.
The Appellant... dispute that the prosecution must have a discretion whether to prosecute anyone or for which offence. However in Singapore at present, once prosecutor proceeds with charges for the full amount of drugs and charges with the capital offence, death follows as night follows day without any possibility of judicial intervention. On the other hand, if a soft hearted prosecutor chooses not to take cognizance of a capital offence and instead proceed on 14.99g , life ensues. Life or death is therefore at the discretion of the prosecution.

20.
Prosecutorial discretion is unobjectionable and indeed is essential to a responsive criminal justice system. However the ability of the prosecutor to decide without accountability whether to trigger an automatic death penalty leads to the odd position in which the prosecutor actually has the power of life or death while the judge has no such power. Professor Hor observes (at para 34 of page 534 of TAB106)

“ Are mandatory capital offences sufficiently discriminating? Again, there are indications to the contrary. We see rather curious charges of trafficking in amounts just slightly below that which would have attracted the mandatory death penalty. Prosecutorial discretion is at work again to mitigate the mandatory penalty – what of offenders who fail to move the prosecutor.”

It is not suggested that the prosecutor should not have discretion but that that the courts be given a similar discretion to avoid the mandatory death penalty in meritorious cases.

G.
Whether it is for Parliament and not the courts to decide whether the mandatory death penalty for drug trafficking is appropriate

21.
The Respondent refers to legislation in Barbados that restored the mandatory death penalty. This however tells only a part of the story. On 29 May 2009 it was reported that the Barbados Deputy Prime Minister, Freundel Stuart, who is also the country’s Attorney General, had announced that the mandatory death sentence reinstated by Parliament will be abolished following a decision of the Inter-American Court of Human Rights. 

DATED THIS        DAY OF MARCH 2010
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Counsel for the Appellant

M. Ravi

M/S L. F. Violet Netto
� Article 4: “This Constitution is the supreme law of the Republic of Singapore and any law enacted by the Legislature after the commencement of this Constitution which is inconsistent with this Constitution shall, to the extent of the inconsistency, be void.”


� Chapter 185 [Tab 22]: 


� Article 9: “No person shall be deprived of his life or personal liberty save in accordance with law”.


� Article 12: “All persons are equal before the law and entitled to the equal protection of the law”.


� Article 162: “Subject to this Article, all existing laws shall continue in force on and after the commencement of this Constitution and all laws which have not been brought into force by the date of the commencement of this Constitution may, subject as aforesaid, be brought into force on or after its commencement, but all such laws shall, subject to this Article, be construed as from the commencement of the Constitution with such modifications, adaptations, qualifications and exceptions as may be necessary to bring them into conformity with this Constitution.”





� Compare Thio Li-ann, The Universal Declaration of Human Rights At 60, (2009) 21 SacLJ 293, at 322: “What about issues of hierarchy? Article 5 of the UDHR is CIL and certainly applies in Singapore. What happens if CIL clashes with a Singapore statute like the Misuse of Drugs Act? The court in Nguyen appeared to follow the English approach: where there is a clash between a CIL rule and a statute, the statute prevails in the event of inconsistency. This is appropriate if Parliament is supreme; Parliament is not supreme in Singapore, the Constitution is. We cannot blindly follow English cases and discount Art 4 of the Singapore Constitution.”At p.322” What if an international law norm is incorporated as part of the Constitution, such s being read into Art 9? The Constitution must trump statute”    (emphasis added.) (TAB 109)


� Article 5 (UDHR): “No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment”. 


� See Article 20: “For a trivial offence, a freeman shall be fined (amerced) only in proportion to the degree of his offence, and for a serious offence correspondingly, but not so heavily as to deprive him of his livelihood.” (TAB 81)


� “…excessive bail ought not to be required nor excessive fines imposed, nor cruel and unusual punishments inflicted”.(TAB 80)


� Article 3: “No one shall be subjected to torture or inhuman or degrading treatment or punishment”.


� The European Convention applied to Singapore as a dependent territory of the Crown October 1953 when the Convention came into force until Singapore became part of Malaysia. (KS Raja, “The Unconstitutional Punshment”, Law Gazette, August 2003 (2), page 4 .) (TAB 71)








� KS Rajah, “The Unconstitutional Punishment”, Law Gazette, August 2003 (2), page 6. (TAB71)


� Page 127, para 91


� Page 127, para 88. The Prosecutor at para E.3 does not dispute this is applicable in Singapore.


� Under the declaratory theory of the common law, having regard to evolving trends of judicial thinking against cruel and inhuman treatment or punishment, both in Singapore itself (exemplified by Nguyen Tuong Van v Public Prosecutor[2005] 1 SLR 103 at 127) and decisions of Courts of other jurisdictions in the Commonwealth (Reyes v The Queen [2002] 2 AC 235-Belize; Matthew v State of Trinidad and Togabo [2005] 1AC 433-Trinidad and Tobago; Boyce and another v The Queen [205] 1 AC 400-Barbados; Watson v The Queen (Attorney-General for Jamaica intervening) [2005] 1 AC 472-Jamaica; Bowe and another v The Queen [2006] 1 WLR 1623-Bahamas; Coard and others v Attorney General [2007] 3 LRC 679-Grenada; Kafantayeni v Attorney General, Constitutional Case No. 12 of 2005 (27 April 2007)-Malawi; Kigula v Attorney General of Uganda (unreported, 10 June 2005)-Uganda; Cadogan v Barbados, Inter-American Court of Human Rights (24 September 2009)-Barbados.


� Lord Hoffman, Boyce v The Queen [2004] UKPC 32, at para. 28. Lord Hoffman added that “In so doing, they are not performing a legislative function.” (TAB 5)


�  In addition to Singapore they are Malaysia, Thailand, Brunei, Laos, Egypt, India,  Iran, Jordan, UAE, Kuwait, Syria, Yemen and Sudan. Brunei has not carried out an execution for drugs or any other offences since 1957. Hood excludes Laos, which has gone so long without an execution that Amnesty International considers it abolitionist in practice.  It is also not known whether any execution for drug offences has taken place in UAE. (TAB 111pg173 and TAB 6 pg 3 of CM)


� � HYPERLINK "http://www.caribbeannetnews.com/legal/legal.php?news_id=16772" ��http://www.caribbeannetnews.com/legal/legal.php?news_id=16772�.








PAGE  
13

