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1.
Introduction

1.1 Counsel for the Appellant will concentrate in these submissions on underlining certain key points and responding to the points made by the Public Prosecutor in his written arguments.

1.2 The Court already has detailed submissions as to why it is respectfully submitted that it should not follow either the decision of the Privy Council in Ong Ah Chuan (Tab 3) or this Court’s earlier decision in Nguyen (Tab 2).

1.3 In essence, the earlier decision of the Privy Council in Ong Ah Chuan failed adequately to deal with the argument based on article 9(1). Moreover, it belonged to an earlier phase of constitutional reasoning, it wrongly ignored the decisions of the Indian Supreme Court on the similarly worded article 21 of the Indian Constitution. And the decision in Ong Ah Chuan has been expressly disapproved by the Privy Council itself in a series of subsequent decisions. Finally, there has been a massive development in the case-law of the Commonwealth and of courts throughout the world since the decision in Ong Ah Chuan. The more recent case-law recognises that the death penalty is a special form of sentence that cannot justly be imposed without affording some discretion to the sentencing judge to take account of the individual circumstances of the offence and of the offender. These points are developed at paragraph 2.5 of the Appellant’s submissions.

1.4 As to the Court’s own earlier decision in Nguyen, this failed to deal with the article 9(1) argument as a separate argument. It failed to address the developing international case-law on the mandatory death penalty and it pre-dated a series of further decisions in the Inter-American Court, the African courts and the Privy Council which emphasised the growing universal consensus that the mandatory death penalty involves the arbitrary deprivation of life. And it failed to confront the fact that the mandatory death penalty is a cruel or unusual punishment and that the prohibition on cruel or unusual punishments is now a rule of customary international law. Furthermore, it failed to recognise that this must influence the interpretation of article 9(1) because a penalty that is cruel or inhuman and therefore contrary to customary international law cannot be imposed “in accordance with law”. These points are set out at paragraph 2.6 of the Appellant’s submissions and developed at parts 4 and 7 of those submissions.
1.5 The Appellant stands by his basic submissions on Article 12. He will not develop them further in oral submissions. Instead he will concentrate on the Article 9 argument.

1.6 There is an application before the Court for the admission of new evidence. I ask you to consider that application at the end of the rest of the argument. But in the meantime I ask you to note that it exists. That new evidence is not central to the main submissions which depend on constitutional principle. But the Court in Nguyen did suggest that it would have been assisted by some factual material on the types of offence and offender that would be subject to the mandatory death penalty in the same way as the Indian Supreme Court was in the case of Mithu (tab 8). And the evidence of Professor Fagan and his published article comparing Hong Kong and Singapore deal with the question of deterrence. At the least it shows that resort to the mandatory death penalty cannot be shown to act as a significant deterrent to offenders. If the death penalty itself is not proven to deter any more than the penalty of life imprisonment, then the introduction of some discretion in the sentencing of those convicted of trafficking in drugs cannot possibly be rejected on the ground of deterrence.
2.
Article 9(1): The right to life
2.1 The right to life provision in article 9(1) lays down a constitutional protection from the arbitrary deprivation of life. That includes a protection from the deprivation of life that is not in accordance with due process. The Public Prosecutor appears to accept that the concept of “law” in article 9(1) includes the protections of statute law, common law and customary international law. But in fact the concept is wider. This is clear from the approach of the Indian Supreme Court to the similarly worded article 21 of the Indian Constitution and from the decision in Ong Ah Chuan itself. Any enacted law that deprives a person of their life in a manner that is found to be unfair, unjust or arbitrary by the evolving standards of constitutional protection will violate article 9(1).
Derivation from Article 21 of the Indian Constitution

2.2 As the public prosecutor recognises, article 9(1) has its prototype in article 21 of the Indian Constitution. Article 21 has been interpreted by the Indian Supreme Court to mean that the process by which someone is sentenced to death must be “fair, just and reasonable”. In other words, article 21 of the Indian Constitution has been interpreted to mean:
 “No person shall be deprived of his life or personal liberty except according to a fair, just and reasonable procedure established by valid law” (p. 730, Bachan Singh (tab 65, p.43 of 66))

Applying that interpretation, the Indian Supreme Court has held that Article 21 prohibits the mandatory imposition of the death sentence even for the gravest of crimes because it deprives “the Court of the use of its wise and beneficent discretion in a matter of life and death” (see Mithu, 704D-F) (tab 8). By parity of reasoning, the provisions of Article 9(1) should be interpreted to require that any sentencing procedure resulting in the deprivation of life should be “fair, just and reasonable” in the determination of the Court, applying the evolving standards of the right to life provision.
Article 9(1) prohibits the arbitrary imposition of the death penalty

2.3 Moreover, the expression, “in accordance with law” in Article 9(1) includes a prohibition on the enactment or enforcement of a law authorising the deprivation of life which is “arbitrary or contrary to fundamental rules of natural justice” (see Ong Ah Chuan at 670C (tab 3)). Therefore it is not an answer to the present challenge that there is a validly enacted law authorising the mandatory death penalty. Nor is it an answer that at common law the death penalty used to be mandatory before statutory provision intervened to prescribe the death penalty for murder. Article 9(1) lays down a norm that is intended to be employed dynamically to test both the laws “for the time being in force in Singapore” (see Ong Ah Chuan at 670E (tab 3)) and any new law passed post-independence.
Comparative Commonwealth law on the right to life prohibiting the mandatory imposition of the death penalty

2.4 Finally, similar provisions to Article 9(1) guaranteeing the right to life have been interpreted throughout the world to prohibit the mandatory imposition of the death penalty, even for murder. The Appellant relies on the analysis at part 4 of the written submissions and especially 4.12, and the analysis of the decision in Matthew v. State of Trinidad and Tobago (2004) at 3.26 (tab 63). The right not to be deprived of life save in accordance with law has been interpreted to prohibit the mandatory imposition of the death penalty by the following courts in the following cases:

(i) The Indian Supreme Court in Mithu (“A provision of law which deprives the court of the use of its wise and beneficent discretion in a matter of life and death, without regard to the circumstances in which the offence was committed, and therefore without regard to the gravity of the offence, cannot but be regarded as harsh, unjust and unfair”(p.704-C));

(ii) The Privy Council in Matthew v. State of Trinidad and Tobago at paragraph 12 (see paragraph 3.26 of the Submissions on behalf of the Appellant);

(iii) The Ugandan Supreme Court in Kigula (2009) (tab 10); by the Malawi High Court in Kafantayeni (2007)(tab 11); and
(iv) The United Nations Human Rights Committee in the Chisanga case (2002) (tab 15) and in Kennedy v. Trinidad and Tobago (communication no. 845/1998; decision of 2002) (tab 93), paragraph 7.3 (“The Committee considers that this system of mandatory capital punishment would deprive the author [of the complaint] of his right to life”).
2.5 It is true that in 1983, in the case of Lau Kee Hoo (respondent’s bundle, tab CC) the Malaysian Supreme Court upheld the mandatory death sentence for offences of having a hand grenade under the 1960 Internal Security Act as consistent with the right to life provisions in article 5(1) of the Malaysian Constitution. But that decision pre-dated the massive developments in the jurisprudence on the right to life summarised above. Moreover, that decision necessarily did not address the argument that the mandatory imposition of the death penalty constitutes cruel and unusual punishment. It relied on the out-dated and obsolete Privy Council decisions in Runyowa (1967) (tab 6) and Ong Ah Chuan but the Privy Council has itself subsequently renounced that decision as no longer in accordance with international human rights law. Moreover, other courts, including the Eastern Caribbean Court of Appeal, the Ugandan Supreme Court, the Malawi High Court and the Supreme Court of Mauritius in Philibert v. the State (2007) (tab 114) have decided not to follow Runyowa and Ong.
3.
Prohibition on “cruel and unusual” or “inhuman” punishment
3.1
In Nguyen, the Court of Appeal accepted that the “prohibition against cruel and inhuman treatment or punishment does amount to a rule in customary international law” (Nguyen, paragraph 91). That prohibition must inform the interpretation of Article 9(1). A law that imposes a cruel and inhuman punishment is not a law that authorises a punishment “in accordance with law”. Therefore, a law that imposes a mandatory death sentence is not “in accordance with law” if the mandatory imposition of the death penalty amounts to a “cruel and inhuman punishment”. And the decision in Reyes (2002)(Tab 4) and countless other similar decisions make it clear that the mandatory imposition of the death penalty does involve cruel and inhuman punishment because it fails to allow for any mitigation. That is why it is respectfully submitted that the Court of Appeal in Nguyen, at paragraph 84, was wrong to dismiss the relevance of the Reyes decision on the basis that there was no equivalent to the prohibition on inhuman or degrading punishment in the Singapore Constitution. If the prohibition is a norm of customary international law, and is applicable law in Singapore, then a penalty that is cruel and inhuman cannot be imposed “in accordance with law”.
3.2
The Public Prosecutor accepts that the prohibition on “cruel and inhuman punishment” enshrined in Article 5 of the Universal Declaration of Human Rights is part of customary international law applicable in Singapore (see page 34 of the Respondent’s submissions). 
3.3
The Public Prosecutor suggests that the Privy Council’s consistent rulings that the mandatory death penalty is a “cruel and unusual punishment” is merely the view of the jurists in the Privy Council who “do not represent the consensus of humanity” (page 35). However, the concept that the mandatory imposition of the death penalty violates the prohibition on “cruel and unusual punishment” or “inhuman punishment” is now universally accepted. No international human rights court in the last quarter of a century has held that the mandatory imposition of the death penalty is not “cruel and unusual punishment” or “inhuman punishment”. On the contrary, the mandatory imposition of the death penalty has been held to constitute inhuman punishment by the following tribunals in the following cases:-
(i) The Indian Supreme Court in the cases of Bachan Singh (1980) and Mithu (1983) (“A provision of law which deprives the court of the use of its wise and beneficent discretion in a matter of life and death, without regard to the circumstances in which the offence was committed, and therefore without regard to the gravity of the offence, cannot but be regarded as harsh, unjust and unfair” (p.704-C));

(ii) The US Supreme Court in a series of cases from Woodson v. North Carolina (1976) (tab 50) (“a process that accords no significance to relevant facets of character and record of the individual offender or the circumstances of the particular offence excludes from consideration in fixing the ultimate punishment of death the possibility of compassionate or mitigating factors stemming from the diverse frailties of humankind”) to Sumner v. Sherman (1987) (tab 52);
(iii) The Eastern Caribbean Court of Appeal in Spence v. Hughes (2001) (tab 115) (per Sir Dennis Byron CJ: “I am satisfied that the requirement of humanity in our constitution does impose a duty for consideration of the individual circumstances of the offence and the offender before a sentence could be imposed in accordance with its provisions”), a decision which pre-dated the Privy Council’s decisions in Reyes, Hughes (respondent’s bundle, tab U) and Fox (respondent’s bundle, tab v) ;

(iv) The Privy Council in a succession of cases from Reyes, Hughes and Fox to Lambert Watson (2004)(tab 18) and Bowe (2006)(tab 7) (per Lord Bingham in Reyes at paragraph 43: “To deny the offender the opportunity before sentence is passed, to seek to persuade the court that in all the circumstances to condemn him to death would be disproportionate and inappropriate is to treat him as no human being should be treated and thus to deny his basic humanity”);

(v) The Inter-American Court of Human Rights in the successive cases of Boyce (2007)(tab 28)  and Cadogan (2009) (tab 9) insofar as their findings that the mandatory death penalty violates the right to life necessarily involves a finding that its imposition is in some cases wholly disproportionate;

(vi) The Ugandan Supreme Court in Kigula (2009); 
(vii) The High Court of Malawi in Kafantayeni (2007) (“in our judgment, we have reached the same conclusion as in the Reyes decision and we hold that the mandatory imposition of the death penalty for the offence of murder ... amounts to inhuman treatment or punishment”);
(viii) The United Nations Human Rights Committee in the Chisanga case and in Kennedy v. Trinidad and Tobago (communication no. 845/1998), paragraph 8.
3.4
The Appellant is surprised by the Public Prosecutor’s argument that Runyowa is a decision binding on the courts of Singapore.  It is true that in Runyowa, in 1966, the Privy Council rejected an argument that the mandatory death penalty for an offence of arson in Nyasaland constituted inhuman punishment. However the ratio of the case was that the penalty was saved by a savings clause in the Constitution of Rhodesia and Nyasaland (see pages 47G to 49A). No similar provision exists in the Singapore Constitution. Obiter remarks that the Courts should leave it to the legislature to determine the appropriate penalty to be imposed are wholly inconsistent with all subsequent constitutional reasoning that it is for the courts to determine whether a particular legislative provision does accord with the Constitution. Even the Privy Council in Ong Ah Chuan accepted that. Finally, the Privy Council has renounced the Runyowa decision emphatically in its decision in Reyes (2002) as no longer in accordance with the correct approach to constitutional protection of fundamental human rights (see paragraph 45 of Reyes, “limited assistance is to be gained from such decisions of the Board as Runyowa and Ong made at a time when international jurisprudence on human rights was rudimentary and the Board found little assistance in such authorities as there were”). In the earlier decision of the Eastern Caribbean Court of Appeal in the case of Spence v. R and Hughes v. R (2001), the Court expressly refused to follow the decisions in Runyowa and Ong Ah Chuan on the basis that “in the intervening twenty years between then and now [i.e. since Ong] the internationally accepted norms of humanity have evolved” (see paragraph 31 of the Judgment of Chief Justice Sir Denis Byron).
4.
The mandatory death penalty is a unique penalty
4.1 The Public Prosecutor has submitted that this challenge to the mandatory death penalty would only be sound if all mandatory penalties, whether capital or not, were arbitrary and inhuman. The relevant passage of his submissions is as follows:


“The argument is that the mandatory death penalty amounts to inhuman punishment because it deprives the sentencing judge of his discretion to let the punishment fit the crime. The argument is specious. The same argument would apply to any mandatory penalty, whether capital or not.”

4.2
The Public Prosecutor further relies on the fact that:


“In R v. Lichniak the House of Lords rejected the argument that the mandatory life sentence for murder amounted to inhuman punishment. The decisive factor was that it was not considered by their Lordships to be arbitrary or disproportionate”

4.3
There are two answers to this argument. Firstly, all the international jurisprudence recognises that the death penalty is “special” and that its mandatory imposition involves different considerations than the mandatory imposition of other penalties which do not have fatal and irreversible consequences. Secondly, the Public Prosecutor has misrepresented and misunderstood the decision in Lichniak (respondent’s bundle, tab T). It was only because the mandatory life sentence for murder incorporated judicial discretion in the determination of the punitive period to be served by a person so sentenced, after the completion of which he would be released as of right unless dangerous, that the House of Lords upheld the mandatory life sentence for murder as neither arbitrary nor disproportionate in the case of Lichniak. These points will be briefly developed below.
4.4
In numerous cases decided by constitutional courts and international human rights courts, the special need for discretion in the imposition of the death penalty has been recognised. In Woodson v. North Carolina, the US Supreme Court put it in the following way:


“... death is a punishment different from all other sanctions in kind rather than degree. ... while the prevailing practice of individualized sentencing determinations generally reflects simply enlightened policy rather than a constitutional imperative, we believe that in capital cases the fundamental respect for humanity underlying the eighth amendment ... requires consideration of the character and record of the individual offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting the penalty of death. This conclusion rests squarely on the predicate that the penalty of death is qualitatively different from a sentence of imprisonment, however long. Death, in its finality, differs more from life imprisonment than a 100 year prison term differs from one of only a year or two. Because of that qualitative difference, there is a corresponding difference in the need for reliability in the determination that death is the apporpiat6e punishment in a specific case” (tab 50, p. 961, emphasis added)
4.5
As to the decision in R v. Lichniak, the House of Lords made it clear that the mandatory life sentence for every murderer would have been arbitrary and disproportionate if it were not for the fact that the House of Lords had just decided in R(Anderson) v. SSHD (2002) (Tab 59) that the maximum term to be served in custody by way of punishment in the case of every life sentence prisoner should be fixed by the judges, thus allowing for release thereafter unless an offender was a continuing danger to the public:

“If the House had concluded that on imposition of a mandatory life sentence for murder the convicted murderer forfeited his liberty to the state for the rest of his days, to remain in custody until (if ever) the Home Secretary concluded that the public interest would be better served by his release than his continued detention, I would have little doubt that such a sentence would be found to violate articles 3 and 5 of the European Convention on Human Rights as being arbitrary and disproportionate.”

4.6
Finally, there is a body of case-law that suggests that the imposition of very long or life-long mandatory sentences without any opportunity to put forward mitigation before the sentencing judge is inhuman and arbitrary. For example, the Mauritian Supreme Court in the case of Philibert and others (2007) (Tab 114) held that the mandatory imposition of a 45 year minimum sentence for murder or for drug trafficking offences was arbitrary and disproportionate because it allowed for no opportunity to mitigate. But, even in jurisdictions like the United States where mandatory life sentences without parole for a number of offences have been upheld as constitutional, the fundamental principle that the death penalty is special has been held to necessitate individualised sentencing before the death penalty is imposed even for the worst categories of murder. In other words, sentencing a defendant to death by reference to the category of the offence rather than the individual circumstances of the offence and the offender is now recognised to be arbitrary, disproportionate and contrary to the basic norms of due process. There is nothing illogical in making this distinction. The death penalty is qualitatively different from all other penalties in its finality and irreversibility and in the fact that it engages the most fundamental of all human rights, namely the right to life.
4.7
It is ridiculous to suggest that a decision by this Court condemning the mandatory death penalty as unconstitutional would have any consequences for practices such as mandatory disqualification for drunken driving. Indeed the failure to recognise the unique nature of the mandatory death sentence is the fundamental fallacy in the reasoning of Lord Diplock in Ong Ah Chuan. He wrongly reasoned that if the mandatory death penalty was held to be unconstitutional, then all mandatory penalties would be unconstitutional. This is illogical because it fails to recognise the special protection from mandatory sentencing enshrined in the right to life.
5.
The role of the legislature and the Courts

5.1
The Public Prosecutor suggests that it is the legislature and not the courts that should determine the appropriate penalty to be imposed for drug-trafficking offences. But the essence of all constitutional protection is that, where fundamental human rights are engaged, the courts have a vital role in determining whether the laws from time to time passed by a parliamentary majority accord with the fundamental principles enshrined in the constitution. Moreover, all constitutional reasoning necessitates a dynamic approach to the interpretation of constitutional protections in accordance with “evolving standards of decency”.

5.2
In Ong Ah Chuan, it was recognised, expressly, that the mere fact that a law had been enacted by Parliament did not mean that it was immune from constitutional challenge. Indeed Lord Diplock at p. 670-E stressed that article 4 of the Singapore Constitution expressly provides that “any law enacted by the legislature after the commencement of this Constitution which is inconsistent with this constitution shall, to the extent of the inconsistency, be void”. In Reyes, Lord Bingham stressed the importance of the court operating as the ultimate protectors of fundamental human rights even if they showed respect for the decisions of the legislature. In doing so, Lord Bingham drew on the worldwide jurisprudence of constitutional protection including decisions from the United States, the Privy Council and the South African Supreme Court (see paragraphs 25 – 28). Legislative decisions are entitled to deference. But the legislature is not supreme when it comes to the enactment of penalties that conflict with fundamental human rights.
6.
The alleged Eurocentricity of the Reyes principle
6.1
It has been suggested by the Public Prosecutor that the principles developed by the Privy Council in the successive cases of Reyes, Matthew and Watson to condemn the mandatory death penalty reflect a particular viewpoint that is inconsistent with the values of other countries throughout the world, as for example Barbados (see page 32 of the Respondent’s Submissions). But in fact certain points need to be emphasised in response.

6.2
Firstly, the first court to find that the mandatory imposition of the death penalty in the Caribbean was unconstitutional was in fact the Eastern Caribbean Court of Appeal presided over by Sir Dennis Byron sitting with two Caribbean Judges. That court declined to follow the Privy Council’s earlier decisions in Ong Ah Chuan and Runyowa on the basis that “in the intervening twenty years between then and now [i.e. since Ong] the internationally accepted norms of humanity have evolved” (see paragraph 31 of the Judgment of Chief Justice Sir Dennis Byron). In the cases of Reyes and Hughes, the Privy Council upheld the reasoning of the Eastern Caribbean Court, rather than reaching a decision of its own initiative.
6.3
Secondly, the Public Prosecutor relies on the earlier decision of the Belize Court of Appeal in Lauriano v AG [1995] 3 Bz LR 77 (respondent’s bundle, tab W), presided over by a distinguished jurist, Sir Telford Georges. However, in the subsequent decision in the case of Bull, Maheia, and Guevara [1996] 3 Bz LR 248 (Tab 116), Sir Telford Georges and the Belize Court of Appeal reopened the issue of the constitutionality of the mandatory death penalty on the express basis that they had heard far fuller arguments now than in the earlier case of Lauriano. It was only the subsequent commutation of the death penalty by the executive that prevented the Belize Court of Appeal from reviewing its earlier decision in Lauriano. This long pre-dated the Privy Council’s decision in Reyes (in 2002). Moreover, the position of the Belize government in the case of Reyes was a neutral one in which they expressly left it to the Privy Council to determine whether the mandatory death penalty was constitutional. When the matter was returned to the Belize courts subsequently, the Chief Justice of Belize enthusiastically endorsed the principles enunciated by the Privy Council in Reyes, imposed a life sentence instead of the death penalty and held that the burden was on the state to justify the imposition of the death penalty.
6.4
Moreover, the Inter-American Court of Human Rights has itself condemned the mandatory imposition of the death penalty. That court is composed of judges from all over south and central American and the Caribbean and has condemned the mandatory imposition of the death penalty even in the worst cases of murder. And, following that decision, the Barbadian government has stated:

“following extensive inter-ministerial consultation and full deliberation by cabinet, the State has decided that the mandatory aspect of the death penalty should be abolished”

So the Public Prosecutor’s suggestion that “the opinion of nine English lords took precedence over that of the democratically elected representatives of the people of Barbados” (page 32) is misconceived. On the contrary, the Privy Council did not strike down the mandatory death penalty in Barbados because of the savings clauses. The mandatory death penalty is to be abolished because of the decision of the Inter-American Court and the deliberate acceptance of that decision by the democratically-elected government of Barbados.
6.5
In Commonwealth Africa too, courts in recent years have increasingly struck down the mandatory death penalty as unconstitutional. In doing so, they have relied on the growing global consensus that such a penalty is arbitrary and disproportionate and drawn support from decisions of the Indian Supreme Court, the US Supreme Court, the Inter-American Court, as well as the Privy Council. Moreover, the governments of Uganda and Malawi have accepted those decisions on the basis that they reflected the evolving standards of decency and constitutional imperatives for the protection of human rights.
6.6
The Public Prosecutor seeks to characterise the Appellant’s arguments as depending on the views of the judges of the Privy Council alone. On the contrary, the Privy Council was not the first constitutional court to condemn the mandatory death penalty. It was the Indian Supreme Court, the US Supreme Court, and the Eastern Caribbean Court of Appeal that led the way in recognising the need for judicial discretion in capital sentencing before the Privy Council reached its decision in Reyes. Nor is the Privy Council the last court to have approved this fundamental principle. On the contrary, the decision in Reyes has been succeeded by similar decisions from the Inter-American Court, the Ugandan Supreme Court, the Malawi High Court, and the Mauritian Supreme Court. There has been truly a massive development throughout the Commonwealth and the world since the decisions in Runyowa and Ong Ah Chuan. This development flows from the increasing recognition that the mandatory imposition of the death penalty for any offences, let alone for drug-trafficking, fails to accord a defendant the precious right to put forward mitigation to a judge before the death sentence is imposed.

6.7
However, it is significant that the notion of the acceptability of mandatory death penalties was to some extent a colonial inheritance and as such was upheld by the Privy Council in earlier cases such as Runyowa and Ong Ah Chuan. If then the Privy Council has itself now accepted that those decisions are no longer good law, and no longer accord with developing principles of international human rights law, it is a pretty strange proposition that the Singapore courts should continue to consider themselves bound by those earlier decisions. After all, those decisions reflect both a colonial legacy and outdated principles and practices long since rejected by the vast majority of constitutional courts and by the vast majority of states. As the Indian Supreme Court said in Mithu at p. 704-F


“The mandatory sentence of death ... with no discretion left to the court to have regard to the circumstances which led to the commission of the crime is a relic of ancient history. In the times in which we live that is the lawless law of military regimes. We the people of India are pledged to a different set of values. For us, law ceases to have respect and relevance when it compels the dispensers of justice to deliver blind verdicts by decreeing that no matter what the circumstances of the crime, the criminal shall be hanged by the neck until dead.”
Even in China, Taiwan and Indonesia, the death penalty is discretionary.
6.8
The Public Prosecutor is therefore wrong to suggest that the principle in Reyes reflects some Eurocentric view. For many other East Asian Tigers and China have rejected the mandatory death penalty. None of these nations are influenced by Privy Council decisions. As Professor Michael Hoare observes, at page 538 (Tab 106):

“there are few (in Asia) if any with Singapore’s level of economic and social development which use the death penalty as much as Singapore does. Singapore’s closest comparisons in terms of development and culture are probably Japan, which executes very few people and only for aggravated murder; South Korea which is retentionist for murder but has had a moratorium in place since 1998; and Hong Kong, which is abolitionist and executed its last offender in 1966. Taiwan has observed moratorium as well. Hong Kong’s common law tradition, predominantly Chinese culture, and smallness provide a particularly apt predicator of what might happen if Singapore chose to abolish the mandatory death penalty”
6.9
Finally, the suggestion of an irreconcilable confrontation between the will of the legislature and the duty of the courts to uphold the constitutional principle of some discretion in the imposition of the death penalty is exaggerated. All that the Appellant asks for is that there be some judicial discretion in the imposition of the death penalty for drug-trafficking offences so as to allow for individual mitigating circumstances to be taken into account. The will of the legislature that drug-trafficking offences be satisfactorily punished and deterred can be amply respected by a law that makes the possession of more than 15 grammes of diamorphine a death-eligible offence. The introduction of a judicial discretion to disapply the death penalty in the interests of justice in an individual case would constitute a limited safeguard against the obvious potential injustices of a wholly mandatory sentencing system whilst recognising that the legislature has singled out offences of significant drug-trafficking involving 15 grammes or more of diamorphine as of sufficient gravity to merit the potential imposition of the death penalty.
7.
The Pardon process

7.1
The key point that the Appellant makes about the pardon process is that it is no substitute for the existence of a judicial discretion as to whether to impose the death penalty. The decision as to whether the death penalty is appropriate should be taken by judges before the death penalty is imposed and not by the executive after the death penalty has been imposed. That is a fundamental matter of due process. It is a necessary corollary of the principle of the separation of powers.

7.2
Due process and natural justice require that no penalty should be imposed without the opportunity to put forward mitigation. Even a shoplifter facing a short sentence of imprisonment is afforded an opportunity to put forward mitigation before the judge sentences him to prison. It is illogical and unjust that the far greater penalty of death can now be imposed on a drug trafficker without any opportunity at all for him to put forward mitigation to the judge who is to pass sentence upon him. Surely the greater the penalty, the greater the need for due process and fairness. At any rate, that must be the right principle where the penalty to be imposed, unlike any other penalty, is final and irreversible.




Dated this 15th day of March 2010
M. Ravi

Counsel for the Appellant
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